The General Data Protection Regulation
Advice to Justice and Home Affairs Ministers
Executive Summary
Market, opinion and social research is an essential tool for evidence based decision making and policy. It is
robustly self-regulated by a family of national and international codes of conduct, ensuring that data
collected for research is strictly limited to research only, preventing harm or adverse consequences to
individuals.
We are deeply concerned by proposals being discussed in the Council of Ministers, and by the text adopted
by the European Parliament on March 12. We believe that, if adopted, these texts will render the use of
personal data for essential research unworkable, if not illegal.
Therefore we are asking Justice and Home Affairs ministers to adopt the following proposals:
•

We propose amending Recital 126 to explicitly include market, opinion, and social research in the
application of Article 83 thereby ensuring legal certainty for our sector.

•

We strongly recommend that, in order to preserve essential access to personal data for research
purposes subject to robust ethical and process safeguards, the Council of Ministers agree to retain
the Commission’s proposed text for Article 83.

•

We strongly support the amendments to Article 5 and 6 recommended by the Article 29 Working
Party in the Opinion on Purpose limitation.

Introduction
We represent the market, opinion, and social research sector, a sector that represents an annual turnover
(in 2012) of €28.16 billion worldwide and €11.26 billion in Europe alone. The sector produces the research
outcomes that inform decisions of public authorities (e.g. the Eurobarometer, TV audience measurement),
the non-profit sector (opinion polling), and business (satisfaction surveys, product improvement). In a
society increasingly driven by data, our sector ensures access to quality, relevant, reliable, and aggregated
data sets, leading to better decision-making, targeted and cost-effective public policy, and economic
development by informing and supporting more effective evidence-based decision making in public and
private organizations leading to growth and jobs.

Since the 1940s, market, opinion and social research has been robustly self-regulated by a family of
national and international codes of conduct and practice supported by strong compliance and disciplinary
frameworks. The fundamental principles shared by these codes are that:
•

Research must be conducted with the voluntary participation of respondents, based on the
principle of informed consent.

•

Respondents must not be harmed or disadvantaged as a result of participating in a research
project; and

•

Personal data collected for research purposes must not be used for other purposes.

•

Any assurances regarding anonymity must be honoured.

The research sector has also developed an international quality standard for market social and opinion research,
ISO 20252.1 The primary role of this standard is to ensure robust and adequate process quality. The standard is
based on long established national standards, reflecting traditional concerns with research integrity and data
security.
Recital 126
Market, opinion, and social research are scientific and often provide outcomes of public interest. We draw
attention to Recital 126 defining the scope of the term “scientific research.” In order to reflect the existing
practice of including of market, opinion, and social research as statistical and scientific research, we would
welcome an explicit reference to these categories of applied scientific research falling within the Recital 126
definition of scientific research.
Studies conducted by our sector, for example the British Crime Survey, or the Eurobarometer, or indeed TV
audience measurement all meet the test of scientific research, whilst satisfaction surveys and product
improvement research serve the public interest in ensuring that the products and measures brought to
market or in society reflect the needs and wishes of consumers and citizens, and securing the effective and
efficient allocation of scarce resources
Recital 126 also recognises the importance of research regardless of its source of funding, either from the
private or public sector. We believe it is essential that this is maintained.
We propose amending Recital 126 to explicitly include market, opinion, and social
research in the application of Article 83 thereby ensuring legal certainty for our sector.
Article 83

1

ISO 20252:2012 Market, opinion and social research -- Vocabulary and service requirements	
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The exemption for research, subject to adequate safeguards, is part of the Council of Europe Convention
108 and Directive 95/46/EC and should be maintained. These provisions currently allow the use of existing
datasets to compile research and statistical records, informing better and more accurate assessment of, and
decision making on, important economic and social activities in Europe.
Safeguards should be in place, preventing the abuse of the historical, statistical and scientific research
exemption to make decisions about the data subject. Accordingly, further processing for historical,
statistical and scientific research should not be considered incompatible with the purposes for which data
were originally collected, within the scope of the Regulation.
Research purposes vs. Purposes
We note the Council’s most recent working drafts propose to remove the word “research” from Article 83,
referring only to “historical, statistical and scientific purposes”.
As “statistical” and “scientific” are methods applicable to a variety of purposes, not limited to research, they
are not defined purposes in themselves. The removal of the word “research” expands the scope and
application of the exceptions contained in Article 83 in potentially unforeseeable ways.
Research is commonly understood to be the collection, use or analysis of information about a sample of
individuals or organisations representing a universe intended to establish facts, acquire knowledge or reach
conclusions. It does not lead to direct action in regards to those individuals or making decisions about
them. This is an important qualification about the processing of data, which is missing from the Council’s
revised text.
The Council introduces a greater risk of legal uncertainty for all research activities including that of market,
opinion, and social research underpinned by our self-regulatory codes. It further risks undermining
consumer confidence in providing data for historical, statistical, and scientific research as there is greater
risk for other sectors to use the enlarged exemption for incompatible objectives.
Separating historical statistical and scientific
The Council’s latest working draft significantly expands Article 83, dividing it into three new articles 83a,
83b and 83c relating to historical, statistical and scientific purposes respectively.	
  
Market, opinion, and social research is primarily based on the applied social sciences and also may contain
historical and/or statistical elements. In practice, there is no clear distinction between historical, statistical,
and scientific, and therefore they should properly be treated as a single class – as they have been since
Convention 108 was drafted in 1981.
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Market, opinion, and social research is and should continue be recognised as falling within this class of
purpose, and is clearly cited as such by data protection legislation and authorities, for example by the
explicit legal permission in Section 30a of the German Federal Data Protection Act, in the UK Information
Commissioner’s Office Anonymisation Code of Practice and in the Article 29 Working Party’s Opinion
03/2013 on Purpose Limitation.
Preparing for the future – open data and data analytics
While much of research past and present, has been based on a direct interaction with individuals, the
increased production, use and storage of data means that in the future historical, statistical and scientific
research will be directed at looking at actual, as opposed to reported, behaviour. This in turn means that the
provisions of Article 83 will be subject to increased use by data controllers, and by researchers in particular.
Current Open Data initiatives spearheaded by the Commission and Member States to make the re-use of
public sector information easier underlines why the provisions of Article 83 need to be sufficiently flexible
and overarching to facilitate this important development.
We strongly recommend that, in order to preserve essential access to personal data for
research purposes subject to robust ethical and process safeguards, the Council of
Ministers agree to retain the Commissions proposed text for Article 83.
Article 5 and 6
We strongly support the amendments recommended by the Article 29 Working Party in the Opinion on
Purpose limitation:
… Article 6(4) of the proposed Data Protection Regulation, attempts to provide a very broad
exception from the requirement of compatibility, which would severely restrict its applicability.
This text would in effect mean that it would always be possible to remedy the lack of compatibility
by simply identifying a new legal ground for the processing. The only legal ground which could not
in itself be sufficient to compensate for incompatibility would be the ‘legitimate interest’ of the
controller under point (f).
These new provisions would, if adopted, risk eroding this key principle. The WP29 therefore
recommends that the proposed paragraph 4 should be deleted. This is because the prohibition of
incompatible use and the requirement of a legal basis under Article 7 of the Directive are
cumulative requirements. Therefore, for a change of purpose, one of the legal grounds (points a to
f) needs to apply anyway. The Directive, which is currently in effect, does in principle not allow for
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a change of purpose without a favourable compatibility assessment, and this level of protection
should be maintained in the proposed Data Protection Regulation as well.
Further, to complement the existing general and concise provisions on the purpose limitation
principle, and to provide for more legal certainty, the WP29 recommends the adoption of the
provisions set out in Annex 1 to this Opinion.
The proposed provisions aim to provide a non-exhaustive list of the relevant factors that should be
assessed to determine whether any further use may be considered compatible. Although this
presentation of key factors is not fully exhaustive, it attempts to highlight the typical factors that
should be considered in a balanced approach: neither too general so as to be meaningless, nor too
specific so as to be overly rigid.
Finally, and for similar reasons, the WP29 proposes to delete Article 6(2), which attempts to
provide a new legal ground for all processing for historical, statistical or scientific research (subject
to the conditions and safeguards referred to in Article 83 but not subject to a broader compatibility
assessment). This provision may be replaced by a similar, but more nuanced provision in Article 5,
which discusses the 'principles relating to personal data processing'.
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Appendix 1 –Proposed Amendments
Amendment i
Proposal for a regulation
Recital 126
Text proposed by the Commission
(126) Scientific research for the
purposes of this Regulation should
include fundamental research,
applied research, and privately
funded research and in addition
should take into account the Union's
objective under Article 179(1) of the
Treaty on the Functioning of the
European Union of achieving a
European Research Area.

Amendment
(126) Scientific research for the
purposes of this Regulation should
include privately and publicly funded
fundamental research and applied
research, including market, social
and opinion research, and in addition
should take into account the Union’s
objective under Article 179(1) of the
Treaty on the Functioning of the
European Union of achieving a
European Research Area.

Justification: Research is a systematic investigation intended to establish facts, acquire new knowledge and
reach new conclusions. This recital should be clarified to reflect the scope of scientific research in Europe
both theoretical and applied, funded and carried out by the public and private sector. The inclusion of
market social and opinion research as scientific research is essential to the self-regualtory and coregulatory schemes in Member States.

Amendment ii (proposed by Article 29 Working Party)
Principles relating to personal data processing
Article 5
Text proposed by the Commission
Personal data must be:

Amendment
1. Personal data must be:

(a) (..........)

(a) (..........)

(b) collected for specified, explicit
and legitimate purposes and not
further processed in a way
incompatible with those purposes;

(b) collected for specified, explicit
and legitimate purposes and not
further processed in a way
incompatible with those purposes;

(c-f) (..........)

(c-f) (..........)
2. When assessing whether further
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processing of personal data is
incompatible with the purposes for
which those data have been
collected, within the meaning of
point (b) of paragraph 1, account
shall be taken in particular of:
(a) the relationship between the
purposes for which the personal data
have been collected and the purposes
of further processing;
(b) the context in which the personal
data have been collected and the
reasonable expectations of the data
subjects as to their further use;
(c) the nature of the personal data
and the impact of the further
processing on the data subjects;
(d) the safeguards applied by the
controller to ensure fair processing
and to prevent any undue impact on
the data subjects.
3. Further processing of personal
data which is necessary for the
purposes of historical, statistical or
scientific research, shall not be
considered as incompatible, subject
to the conditions and safeguards
referred to in Article 83 and provided
that appropriate measures are
applied to prevent any undue impact
on the data subjects.
Justification: To complement the existing provision on purpose limitation, and to provide for more legal
certainty, a list of relevant factors should be taken into account when assessing whether any further
processing is compatible with the purposes of data collection. A specific provision on historical, statistical
or scientific research is required to ensure that appropriate safeguards will continue to be applied in this
context
Amendment iii (proposed by Article 29 Working Party)
Lawfulness of processing
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Article 6
Text proposed by the Commission
1. Personal data shall be lawful only
if and to the extent that at least one of
the following applies:

Amendment
No change

(a) - (f) (...............)
2. Processing of personal data which
is necessary for the purposes of
historical, statistical or scientific
research shall be lawful subject to the
conditions and safeguards referred to
in Article 83.

Deleted

3. (............)

2. (..........)

4. Where the purpose of further
processing is not compatible with the
one for which the personal data have
been collected, the processing must
have a legal basis at least in one of
the grounds referred to in points (a)
to (e) of paragraph 1. This shall in
particular apply to any change of
terms or general conditions of a
contract.

Deleted

5 (..............)

3. (..........)

Justification: The deletion of paragraphs 2 and 4 ensures that the requirement of compatible use in Article
5 and the lawfulness of processing under Article 6 continue to function as cumulative requirements and
that the current level of protection is maintained in the proposed Data Protection Regulation.
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EFAMRO has 16 member associations: ADM-Germany, AIMRO-Ireland, ANEIMO-Spain, APODEMOPortugal, ASSIRM- Italy, BAMOR-Bulgaria, Febelmar-Belgium, LRSTA-Lithuania, MOA-Netherlands,
MRS-United Kingdom, OFBOR-Poland, OIROM-Russia, SMIF-Sweden, SMTL-Finland, Virke-Norway and
VSME-ASMS-Switzerland. These countries together represent about 31% of the global research industry, or
€7.46 billion.
For further information on EFAMRO and its activities, contact Barry Ryan, Director of Policy &
Communication.
EFAMRO
Bastion Tower, level 20
Place du Champ de Mars 5

Tel : +32 (0)2 550 3548

B-1050 Brussels

Fax : +32 (0)2 550 3584

Website : www.efamro.eu

Email : barry.ryan@efamro.eu

ESOMAR is the essential organisation for encouraging, advancing, and elevating market, social, and
opinion research worldwide. Representing nearly 5000 professionals and over 250 corporate members on
the supply and client sides globally, ESOMAR has support the sector since 1948.
For further information on ESOMAR and its activities, contact Kim Smouter, Government Affairs
Manager.
ESOMAR
Atlas Arena 5th Floor
Hoogoordreef 5
1083 HN Amsterdam

Tel: +31 20 664 2141

The Netherlands

Fax: +31 20 664 2922

Website : www.esomar.org

Email : kim.smouter@esomar.org
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